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Part A—Who are we?

Part A—Who are we?

1 The Office of Parliamentary Counsel (OPC) is a statutory office
created under the Parliamentary Counsel Act 1970. The Office consists
of 3 statutory office-holders (First Parliamentary Counsel and 2 Second
Parliamentary Counsel) and around 45 staff employed under the Public
Service Act 1999.

A.1—The drafters

2 Of those staff, 30 or so are drafters, who all have legal
qualifications. The drafters work in teams consisting of one senior drafter
(SES or a Second Parliamentary Counsel) and one or more assistant
(non-SES) drafters. Senior drafters must have enough drafting experience
and skill to be able to take full responsibility for the drafting of
legislation—the work of a senior drafter is not checked at a higher level
within OPC. Assistant drafters may be relatively new recruits to OPC
who are receiving intensive training as part of their work with the senior
drafter, or more experienced drafters who may take substantial
responsibility for parts of a legislative project.

3 Depending on staffing levels, OPC may have up to 15 drafting
teams headed by senior drafters (this may include teams headed by acting
SES drafters, who receive limited supervision and advice from more
senior “mentors”).

A.2—Contract drafters

4 As well, OPC makes limited use of contract drafters. Currently,
one former senior member of OPC is engaged on a retainer basis to draft
legislation from the government’s program as allocated by First
Parliamentary Counsel. Another former member of OPC is engaged from
time to time to undertake specific drafting projects. The use of contract
drafters can only be arranged through OPC (see paragraphs 34-37).
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Part B—What do we do?

B.1—Statutory functions

5 OPC’s functions are to draft Bills and parliamentary amendments
of Bills, and supply them to the Parliament.

e OPC doesn’t draft regulations, proclamations, ordinances, Ministerial
determinations or other legislative instruments.

e OPC rarely drafts Bills or amendments for non-government parties or
for government backbenchers.

e OPC doesn’t draft explanatory memorandums (see paragraph 64),
notes on clauses or second reading speeches.
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B.2—What is OPC’s responsibility for the legislation it
drafts?

6 OPC has certain responsibilities in relation to both:
e the policy authority for legislation; and

o the legal effectiveness of legislation.

Policy authority and the Legislation Approval Process (LAP)

7 Government legislation must pass through several processes
before it is introduced. These include party clearance (by the Labor Party
Caucus or the Coalition Joint Party Room), and clearance from a
Minister or Parliamentary Secretary designated for this purpose by the
Prime Minister. The Minister’s or Parliamentary Secretary’s clearance
focuses on the policy authority for the legislation, and the relevant
Minister’s approval of the final form of the Bill. This process is known as
the Legislation Approval Process (LAP).

8 The Legislation Section in the Department of the Prime Minister
and Cabinet (PM&C) will not submit legislation for clearance without a
memorandum from OPC that deals expressly and specifically with the
policy authority for the legislation. The LAP memorandum must:

e identify the source of policy authority (usually a Cabinet minute or a
letter from or on behalf of the Prime Minister); and

o certify that the legislation is in accordance with that policy authority.

9 A drafter who believes that there is inadequate policy authority
for provisions that he or she has been asked to include in draft legislation
will raise this initially with the instructors. If the instructors agree with
the drafter’s assessment, they will seek further policy authority (usually
by a letter from their Minister to the Prime Minister). The drafter will be
happy to comment on drafts of requests for further policy authority and
advise whether the request covers all outstanding policy issues.
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Part B—What do we do?

10 Sometimes instructors do not accept the drafter’s view. In such a
case discussions should be held with the Legislation Section, and often
the relevant policy area, of PM&C. These discussions may be initiated by
the instructors or by the drafter—if they are initiated by the instructors,
the drafter may also talk to the PM&C staff involved. If the PM&C staff
are satisfied that there is adequate policy authority, generally the drafter
will not feel obliged to raise the matter in the LAP memorandum.

Policy Authority for exposure drafts

11 Paragraph 7.9 of the Legislation Handbook provides that a draft
Bill should not be made public before it is introduced into Parliament
unless disclosure has been authorised by the Cabinet or the Prime
Minister.

12 In practice, most Bills are required to have the following
approvals before being released to any entity other than a
Commonwealth agency:

e approval from the Prime Minister or the Cabinet for exposure of the
draft; and

e policy authority for the measures contained in the Bill.

13 If instructors consider that an exposure draft of the Bill will be
required, it is highly desirable to advise the drafter early in the drafting
process. Usually, consultation with PM&C will be necessary to ascertain
what approvals are required.

Special cases for obtaining extra policy authority

14 On rare occasions, OPC advises instructors to obtain express
policy authority for draft provisions that are technically already covered
by existing policy authority.

15 OPC would give this advice in a case in which OPC considers
that:

e the legislative method chosen to implement the authorised policy may
be controversial or expose the government to criticism; and
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e that legislative method, or its political consequences, would not have
been contemplated when the original policy authority was given.

16 For instance, OPC might advise instructors to obtain specific
approval if an approved proposal to make technical amendments to
offence provisions turned out, in a particular case, to require the
re-enactment of controversial offence provisions.

Expiry of policy authority

17 In certain circumstances, policy authority is regarded as having
expired. The main circumstances are as follows:

e if there has been a change of government since the policy authority
was given;

e if a Bill has been introduced in reliance on the policy authority.
Change of government

18 If, after an election or otherwise, a government is formed by
members of a political party or parties different from the party or parties
that formed the previous government, all previously given policy
authorities are regarded as having expired.

19 On the other hand, if the same political party or parties form a
government after an election, policy authorities current immediately
before the election will generally be treated as having survived the
election.

Introduction of Bill

20 Once a Bill is introduced in reliance on particular policy
authority, that authority will generally be treated as spent. Any later
changes to the Bill, whether by way of parliamentary amendments or
revision before reintroduction, would require further authority, even if
the new approach could have been adopted under the original authority.

21 The rationale for this approach is that by introducing a Bill the
government has announced a position, not only in terms of policy but
also in terms of implementation, and this announced position should not
be changed without further authority.
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22 The only exceptions to this rule are:

e changes or amendments to correct drafting errors or other errors
which mean that the Bill as introduced would not in fact implement
the approved policy (but this exception would not cover changes to
provide simply for a different implementation approach which has
gained favour since the original introduction of the Bill); and

e changes or amendments to add provisions implementing policy that
was covered in an authority document but that had not been
addressed at all in the original Bill (but this exception would not
cover a case where the original Bill, or other official action, had
indicated an intention not to proceed with the particular policy or to
defer its implementation indefinitely).

Reintroduction of lapsed Bills

23 When an election is called, all introduced Bills before the
Parliament lapse. If the previous government is returned at the election,
any Bill that has lapsed in this way may be reintroduced without further
policy authority if no substantive changes are made to it. New authority
is not needed for formal changes such as changing the year in the Bill’s
short title. Any changes of substance would require new authority on the
same basis as described in paragraphs 20-22.

24 A lapsed Bill proposed for reintroduction after a change of
government requires comprehensive new policy authority.

The LAP memorandum

25 Negotiations on policy authority sometimes involve a drafter
showing a draft LAP memorandum to the instructors, PM&C staff or
both. This is merely a method of ensuring that all parties understand the
drafter’s concerns about the legislation; it does not imply that either the
instructing agency or PM&C needs to clear the LAP memorandum.

Legal effectiveness

26 In general, OPC’s submission of draft legislation for clearance for
introduction implies that OPC is satisfied that the legislation is legally
effective to implement government policy.
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Part B—What do we do?

27 However, from time to time doubts may arise about the
constitutional soundness of a particular project or particular legislative
approach. In such a case, OPC would:

e draw these constitutional doubts to the attention of the instructors;
and

e ensure that legal advice is obtained from the Australian Government
Solicitor (see paragraphs 31-33); and

o if appropriate, advise on alternative approaches that might be
constitutionally safer.

28 However, OPC would not, in the end, refuse to draft the
constitutionally suspect provisions, and would not refuse to submit the
affected legislation for clearance for introduction (although the
constitutional issues would usually be raised in the LAP memorandum).

29 The same approach would be taken to provisions that may be
ineffective for reasons not connected with constitutional validity.

30 In other words, the submission of legislation for clearance for
introduction is not necessarily evidence that OPC asserts the
constitutional validity in particular, or the legal effectiveness in general,
of the legislation.

Responsibility for obtaining legal advice

31 Legal advice obtained from the Australian Government Solicitor
(AGS) about draft legislation must be paid for by the agency sponsoring
the legislation.

32 If a drafter believes that legal advice about any aspect of draft
legislation or a drafting project should be obtained from AGS, the drafter
will discuss this with the instructors. Requests for advice may be made
by OPC on behalf of the instructing agency, or by the instructing agency
itself. If the instructing agency is to make the request, instructors should
discuss the draft request with the drafter to ensure that it properly
describes the issue that is concerning the drafter.
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Part B—What do we do?

33 If the drafter and the instructing agency cannot agree on the need
to obtain legal advice from AGS, OPC may need to raise the matter with
the Office of Legal Services Coordination (OLSC). If OLSC cannot
resolve the matter, OPC must then raise it with the Attorney-General
(through FPC).
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B.3—OPC’s monopoly

34 The drafting of government Bills and amendments is “tied”
government legal work and must be undertaken, or arranged, by OPC
(see the Legal Services Directions issued by the Attorney-General,
available on the website of the Attorney-General’s Department,
Www.ag.gov.au).

35 This policy is reflected in the administrative arrangements for
introducing government legislation into the Parliament. Before
legislation is cleared for introduction, OPC must identify the policy
authority claimed for the legislation and give an assurance that the
legislation is in accordance with that policy authority (see paragraphs 7-
25).

36 OPC would only give this assurance about legislation if:
o the legislation had been drafted in OPC; or

o the legislation had been drafted by a contract drafter whom OPC
regarded as both technically competent and capable of certifying as to
the legislation’s compliance with policy authority; or

e the legislation had been reviewed by OPC in conjunction with the
instructors to the point where OPC was satisfied that it could advise
about the legislation’s legal effectiveness and its compliance with
policy authority.

37 Thus, legislation drafted outside OPC by a drafter who was not
“approved” by OPC would need to undergo intensive review in OPC
before it could be submitted for clearance for introduction. Such a review
could only be conducted in accordance with the priority assigned to the
legislative project, and might take at least as long as OPC would have
taken to draft the legislation in the first place.

Page 9



Part B—What do we do?

B.4—OPC’s role in referring Bills

38 Various provisions included in draft legislation raise legal policy
issues for which the Attorney-General has responsibility (eg provisions
creating offences, imposing penalties, or conferring administrative
discretions that might require review).

39 To ensure that these issues are properly considered on behalf of
the Attorney-General, the provisions must be referred to the Attorney-
General’s Department. OPC has a responsibility to the Attorney-General
to see that the provisions are referred, even if the instructors would prefer
this not to happen.

40 OPC also refers provisions in draft legislation to other
Commonwealth agencies that have a right or responsibility to provide
policy input in relation to the provisions (generally because the agency
has a coordinating or whole-of-government responsibility for a matter
dealt with in the provisions). For example, a provision that is a special or
standing appropriation will be referred to the Department of Finance and
Deregulation and a provision that creates or abolishes an agency will be
referred to the Australian Public Service Commission.

41 This referral process is undertaken in accordance with Drafting
Direction 4.2 (available at www.opc.gov.au). That Drafting Direction
identifies the kinds of provisions that will be referred and the agencies to
which they will be referred. Usually, a Bill is referred by the drafter, but
the referral may come from instructors.

42 OPC has no right to insist that the policy preferences of an agency
to which a Bill is referred be reflected in the final Bill. However, if
agreement cannot be reached between instructors and such an agency,
that agency might brief its Minister, so that the matter is resolved at
Ministerial level. The drafter would mention an outstanding issue of this
kind in the LAP memorandum (see paragraph 7).
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B.5—Supply of Bills and amendments

43 When a Bill is ready for introduction, OPC arranges printing of
bulk copies (“supply” copies) in the quantities required by the
Parliament. Up to 10 copies of this print run are available to the
sponsoring agency or other affected agencies. Further copies can be
ordered from OPC’s Legislation Officer by sending an email to
legis@opc.gov.au, and the copies will be charged to the requesting
agency at the run-on price. These copies must be ordered at least one
week before the Bill is to be introduced.

44 After a Bill is introduced, it ceases to be under OPC’s control.
Copies of later versions of the Bill or resulting Act should be obtained
from the Table Office in the House of Parliament in which the Bill was
introduced, or from Canprint Information Services
(legislation@infoservices.com.au). Introduced Bills are also available on
the Parliament House web site (www.aph.gov.au).

45 OPC also supplies copies of parliamentary amendments drafted in
OPC to the House in which the amendments are to be moved.
Parliamentary amendments are not usually printed; instead, they are
circulated as A4 photocopies.
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B.6—Assent to Bills passed by the Parliament

46 When both Houses of Parliament have passed a Bill, the Bill goes
to the Governor-General for the Royal Assent. Assent completes the
enactment of the Bill.

47 Assent copies of the Bill are sent to the Governor-General from
the House in which the Bill originated. At the same time, copies are sent
to the Attorney-General, and to OPC.

48 When assent copies of the Bill reach OPC, OPC staff check
various aspects of the Bill, and prepare a certificate for the Attorney-
General’s signature, advising the Governor-General about the Bill.
Usually, the advice is to the effect that there are no amendments that the
Governor-General should recommend, and that the Governor-General
should not reserve the Bill for the Queen’s pleasure (see section 58 of the
Constitution). The Attorney-General signs this certificate on the advice
of First Parliamentary Counsel. OPC is responsible for delivering this
certificate to the Attorney-General’s office, collecting it when it has been
signed by the Attorney-General, and delivering the signed certificate to
Government House.

49 From time to time Departments or their Ministers request that the
assent procedures be hurried up or delayed by OPC.

50 OPC will do as much as it can to speed up assent if this is
necessary. This might include making extra resources available for assent
checking, arranging for assent checking to be done out of normal
working hours or making special courier runs to deliver or collect
relevant papers. However, OPC cannot influence the speed with which
assent copies of Bills are finalised by the relevant House of the
Parliament, or the availability of either the Attorney-General or the
Governor-General to perform functions at other stages in the assent
processes.
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51 OPC will not be involved in administratively delaying assent.
There may be some cases in which it is proper for the Attorney-General
(on behalf of the government) to delay advising the Governor-General to
assent to a Bill, or to advise the Governor-General to delay assent, at
least for a limited time. Requests for assent procedures to be delayed
should accordingly be referred to the Attorney-General’s staff, who will
seek advice from the Attorney-General’s Department or the AGS if
appropriate. In such circumstances, OPC will deliver the Attorney-
General’s certificate to the Attorney-General’s office in the ordinary
course of business.
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Part C—How do we do our job?

52 OPC’s functions are to draft Bills and parliamentary amendments
of Bills, and supply them to the Parliament. Performing these functions
also involves OPC in project management work, and in the overall
management of the government’s legislation program.

C.1—Drafting Bills and parliamentary amendments

53 Drafting Bills and parliamentary amendments is a value-adding
activity. Instructors come to OPC with “drafting instructions” which may
consist of:

e adesired outcome, with or without specific ideas about how that
outcome is to be achieved through legislation; or

e adetailed list of required legislative changes, with or without a well-
articulated desired outcome; or

e any combination of those options.

54 OPC’s job is to ensure that, at the end of the process, the
legislative project has:

e desired outcomes that are clearly articulated; and

e aworkable legislative structure within which those outcomes can be
achieved; and

o detailed legislative provisions, which provide the legal basis for
achieving those outcomes.
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Value-adding by OPC

55 OPC’s value-adding consists of ensuring that all the gaps between
the instructors’ position when they come to OPC and the final
requirements for the legislative project are filled. The value-adding that
OPC needs to do in any particular project thus depends on where the
instructors are when they seek OPC’s help.

56 If the instructors have a clear idea of where they want to go, but
not many ideas about how to get there, OPC’s job is to help them clarify
and develop that idea down into successive levels of detail and eventually
into a detailed legislative structure set out in a Bill.

57 For instance, instructors may start with a policy decision that a
particular activity needs to be regulated, but they may have no clear ideas
about what kind of regulation might be practical or effective. The drafters
would draw on their experience with other regulatory schemes, and on
their own creativity, and suggest a range of regulatory options, with
advice about the benefits and drawbacks of each one (eg prohibition of
an activity without a Commonwealth licence, or a limitation of
government benefits if the activity is carried on in certain circumstances).

58 Once the instructors choose an approach, the drafters would again
identify the kinds of choices that need to be made at the next level of
detail (eg if a Commonwealth licensing scheme is chosen, are the
licences to be indefinite subject to cancellation or renewable annually?).

59 Alternatively, if the instructors “know” that they need a licensing
scheme to regulate a particular activity, but haven’t clearly articulated
why the activity needs to be regulated, or the details of the licensing
scheme, OPC’s job would be:

o first, to establish why it is thought that the activity needs to be
regulated; and

e next, to check that a licensing scheme is the appropriate method of
regulation having regard to what has emerged about the reasons for
regulation; and
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e finally, to help the instructors design the details of a licensing scheme
which will be implemented by or under the legislation (eg
identification or creation of a licensing authority, criteria for granting
of licences, duration of licences, enforcement of the licensing scheme
etc).

60 Sometimes, instructors are extremely grateful for OPC’s value-
adding work. At other times, it can create tensions between drafters and
instructors. This often depends on the instructors’ perceptions of progress
on the legislative project before they come to OPC.

61 Where instructors have focussed on the desired outcomes rather
than detailed implementation strategies, they usually welcome OPC’s
contribution to the process of developing the details of the necessary
legislative scheme.

62 On the other hand, where instructors have decided on a legislative
approach without fully articulating their desired outcomes, they may be
frustrated or irritated when the drafters ask them to clarify those
outcomes, especially if the drafters then suggest that the preferred
legislative approach may not be the best method of achieving those
outcomes. Instructors sometimes see the drafters as obstructive, or feel
that the drafters are wasting valuable time interfering in things that are
not relevant to the drafters’ responsibilities.

63 While sometimes the drafting process can be challenging,
ultimately, OPC’s goal is to assist instructors to develop and refine the
policy so that the legislation is effective, clear and introduced within the
required timeframes.

Preparation of explanatory memorandum and other documents by
instructors

64 When Bills are introduced or parliamentary amendments are
moved, they are accompanied by an explanatory memorandum prepared
by the instructors. Preparation of the explanatory memorandum may
reveal flaws or weaknesses in policy proposals, or errors in the
developing draft legislation. For this reason it is usually wise for
instructors to start preparation of this document fairly early in the
drafting process.
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65 There are other documents that are required by PM&C to be
prepared in relation to Bills and parliamentary amendments. Further
details of these can be obtained from the PM&C Legislation Handbook.
If instructors have further queries, then the legislation section of PM&C
may be consulted.
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C.2—Project management

66

OPC drafters often make a valuable contribution to the

management of a legislative project, especially if the project is unusually
large or urgent. Drafters can advise on matters such as:

67

critical paths for the project (eg policy decisions which must be made
before legislative details can be developed or before drafting can
commence);

timetables (eg realistic timeframes for finalising drafting, referring
the Bill for consultation, obtaining legal policy advice, or arranging
for Royal Assent to a Bill after it is passed by the Parliament);

coordination and liaison requirements (eg ensuring that all necessary
consultation is undertaken and all necessary policy authority and
clearances from other Ministers are sought well before the Bill is
intended for introduction);

options for reducing the size of a project to enable an important
deadline to be met (eg leaving matters of detail to be dealt with in
regulations);

time and workload implications from intended exposure of the Bill to
other Commonwealth agencies, State and Territory agencies or the
general public.

As well, drafters often find themselves participating in, or even

initiating, negotiations to resolve disputes between different Ministers or
agencies over the contents of proposed legislation.
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C.3—Management of drafting resources

68 OPC also has a significant responsibility for the management of
the government’s legislation program as a whole.

69 At the end of each parliamentary sittings, the Parliamentary
Business Committee of Cabinet (PBC) approves a program for the next
sittings. Bills for which Ministers have bid are classified as Category T
(“time-critical”, requiring introduction and passage in the same sittings),
or Category A, B or C (for introduction in the next sittings and passage
some time later). This categorisation is initially relevant to the allocation
of drafting resources and then, when Bills are drafted, to the allocation of
parliamentary time.

70 A variation to the legislation program as originally approved by
PBC requires further PBC approval, which should be formally sought in
a letter from the Minister concerned to the Prime Minister. Advice on
variations to the program can be obtained from the Legislation Section in
the Department of the Prime Minister and Cabinet.

71 Instructions for all Bills for the next sittings are formally required
to be lodged with OPC before the end of the previous sittings. However,
some instructions are received throughout the break between sittings and
into the sittings concerned. First Parliamentary Counsel allocates the
available drafting instructions to drafting teams having regard to the
following factors:

General factors

e The need to focus drafting resources on projects that are priorities for
the government as a whole rather than priorities for individual
Ministers or agencies.

e The need to ensure that drafting resources are not wasted by being
left idle waiting for particular drafting instructions (however high-
profile) to arrive.
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Factors relevant to individual projects

The priority of each legislative project (T Bills are allocated ahead
of A Bills, which are allocated ahead of B Bills, and so on; the
priority of parliamentary amendments usually depends on when the
Bill concerned is required for parliamentary debate, but see
paragraphs 73 and 74).

The real political or legal significance of the project (for instance,
when there are 100 projects included in Category A for a short
sittings, First Parliamentary Counsel inevitably has to prioritise
further).

The apparent commitment of the sponsoring Minister or
instructing agency to the legislative project (eg are policy decisions
delayed in the Minister’s office or at senior levels in the agency, or
do promised delivery dates for instructions repeatedly pass without
any instructions appearing?).

The date of receipt of instructions (all other things being equal, an
earlier set of instructions will be allocated to a drafting team ahead of
a later set).

The particular expertise of the available drafting teams (while
drafters need to be able to draft in any area of law, sometimes it is
desirable for drafters with experience of a subject matter to draft Bills
in that area—for example, a drafter with experience in taxation law
may be allocated projects that involve amendments of that law in
preference to other available drafters).
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C.4—Implications of resource management approach

72

There are various implications of the resource management

approach outlined in paragraphs 68-71 that sometimes surprise, frustrate
or anger instructors:

Even a high priority Bill may not be able to be allocated to a drafting
team as soon as instructions are received, if all drafting teams are
already busy on work of equally high priority.

First Parliamentary Counsel does not usually nominate a drafting
team to handle a particular project until there is a drafting team
actually ready to start work on that project. Early nomination of
drafting teams has no particular advantages, and various
disadvantages. In particular, the original decisions may need to be
changed before work is begun, for instance if a more urgent project
emerges after the original decision is made or if the drafting team’s
previous project takes longer than expected and another drafting team
becomes available before the nominated drafting team.

A drafting team already working on a project may have to be given a
higher priority project to work on in preference to the team’s original
project. This may interfere with the expected progress on the original
project. For instance, if a drafting team is working on a category A
Bill and OPC receives instructions for a new category T Bill, First
Parliamentary Counsel may direct the team to work on the T Bill in
preference to the A Bill, even if the instructions for the A Bill were
received long before those for the T Bill and the T Bill is a recent
addition to the legislation program.

In various circumstances, First Parliamentary Counsel may have to
give priority to some Bills in a category of the legislation program
even at the expense of other Bills in the same category.
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C.5—Priority of parliamentary amendments

73 If a Bill in the Parliament needs changes before it is passed (eg to
correct errors, because the government’s policy has changed or because a
compromise has been negotiated with non-government parties), drafting
the necessary amendments is usually treated as a high priority project,
depending on when the Bill is required for debate.

74 However, sometimes a Bill in the Parliament is seen as a
convenient vehicle for further material that was not ready when the Bill
was introduced. Material of this kind has no automatic priority just
because its sponsors would like to include it in an introduced Bill.
Projects involving parliamentary amendments of this kind should be bid
for inclusion on the legislation program in the normal way.
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C.6—Special aspects of OPC’s work methods
Client advising arrangements

75 OPC has client advising arrangements under which client
agencies can obtain quick off-the-cuff advice from nominated senior
drafters about drafting matters that arise, for instance, in the course of
preparing a Cabinet submission or drafting instructions. A full list of
client advisers is available on OPC’s website, www.opc.gov.au.

76 Advice on programming issues should be sought from First
Parliamentary Counsel rather than the agency’s nominated client adviser.

Early access to drafters

77 Traditionally, OPC has not become involved in legislative
projects until it receives written instructions from the sponsoring agency.
This is still the standard approach for most legislative projects. However,
if a legislative project is unusually complex, large or urgent, instructors
may be able to obtain early access 