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Introduction

LENZ

There are 2 general questions that we typically think about when we consider the accessibility
of our laws:

e how easy isit for peopleto find the law?; and
e having found it, how easy isit for people to understand?

Each of these questions relates to the law after it has been made. In this paper, however, |
focus on public accessihility at an earlier stage: namely, while the law is being created.

Primary legislation drafted in New Zealand often changes significantly after itsintroduction
and before its enactment. Sometimes the resulting Act bears little resemblance to the
introductory version of the Bill because of changes made during its passage.

In particular, this paper focuses on how internet technology, and specifically our LENZ
system, facilitates public access to information about draft laws as they work their way
through the New Zealand parliamentary process.

First I must introduce LENZ. The acronym stands for “L egislative Enactments of New
Zedland”. The LENZ system isthe child of the PAL Project (Public Accessto Legidlation).
The PAL Project was successfully completed early in 2008, and use of the LENZ system has
now become business as usual in the Parliamentary Counsel Officein Wellington®. The
LENZ systemis an integrated tool set that we use to author, store, publish, and reprint New
Zedand legislation.

Parliamentary counsel use an authoring tool (Arbortext Editor) to draft legislation in XML?
format. When aBill isintroduced, HTML* and PDF versions are generated from the XML

! Parliamentary Counsel, New Zealand

2 References throughout this paper to the Parliamentary Counsel Office are references to the New
Zealand Parliamentary Counsel Office.

¥ XML (Extensible Mark-up Language) is a mark-up language that uses tags to identify different
types of information.

*  HTML (HyperText Markup Language) is a standard language used for creating and publishing
documents on the World Wide Web.



file and published on the New Zealand |egislation website (www.legislation.govt.nz). After a
Bill isintroduced into the Parliament, successive versions of the Bill are published on that
website, complete with revision-tracking mark up that indicates the changes that have been
made since the previous published version.

Before discussing in detail the information that can be found on the legislation website, | will
first outline the New Zealand legidative process. | will then touch briefly on the theme of
this conference.

Overview of the New Zealand legislative process

The diagram shown in the Appendix is an overview of the legidlative process, showing the
stages at which anew version of aBill is published on the legislation website.

After itsintroduction, assuming a Bill follows the standard path through the House of
Representatives,” there are 2 stages at which it may be amended: the select committee stage
and the Committee of the Whole House stage.

After introduction, most Billswill be referred to a parliamentary select committee comprising
10-12 Members of Parliament, from Government and opposition parties. The select
committee typically is given 6 months to examine the Bill, hear public submissions, and
prepare areport for the House. After hearing submissions, the select committee instructs
parliamentary counsel to make changes to the Bill.

At the Committee of the Whole House stage, any Member of Parliament can propose further
changesto the Bill. At each of these stages the proposed changes are voted on, and the Bill is
republished using mark up that highlights the changes that have been agreed.

Before aBill receives Royal Assent, it will be debated and voted on 3 times in the House:
after introduction, after the select committee reports back, and after the Committee of the
Whole House reports back.

Theme of this conference: Whose law is it?

| am conscious that a discussion about the opportunities that exist for members of the public
to influence the law while it is being made might be seen as something of a 2-edged sword for
legidlative counsel! Having spent months finely crafting the Absolutely Perfect Bill that
implements the Government’ s policy in aclear, precise, logical, and well-structured manner,
it can be disconcerting to be asked at the select committee stage to insert new material that
does not sit well within the structure, or that has the potential to introduce ambiguity.

Itis, of course, agood and natural thing to take pride in our work, and to feel a sense of
ownership about it. It isthat sense of ownership that motivates usto apply considerable care
and attention in its development. And, at least in ageneral sense, we clearly do have an
ownership stake in legislation in our role as “ guardians of the statute book”. Nonetheless,
however much we are prone to fed we own each piece of legidation we draft, reluctantly we
must acknowledge that our individual drafting projects do not, in fact, belong to us as
parliamentary counsel!

®  TheNew Zealand Parliament consists of asingle chamber, the House of Representatives. [Ed]



| will proffer my personal view on the question of “Whose law isit?’ | consider that the laws
that we draft ultimately belong to the people who are governed by those laws. This premise
leads to the conclusion that the public not only have aright to access laws after they have
been enacted, but also aright to seek to influence the shape of those laws before they impact
on their lives.

Feedback received from members of the public can often help to identify areas of ambiguity
and other weaknesses in a proposed | egislative scheme. Public scrutiny of draft legislation
can therefore be regarded as a useful tool for testing its workability.

Internet access to draft legidlation, at different stages of the legidlative process, provides a
mechanism for increasing public awareness of that process. It also has great potential to
make it easier for people to take part in the process, by breaking down barriers to participation
that might otherwise exist.

Accessibility at different stages in the legislative process

Accessibility at the pre-introduction Stage

At the pre-introduction stage, when policy development takes place and the introduction Bill
is drafted, any opportunities for the public to influence the shape of the law are provided by
the department that is sponsoring the Bill. In many cases, extensive formal consultation on
the policy will be undertaken before drafting instructions are issued to the Parliamentary
Counsel Office. In some cases, departments may also release an ‘ exposure draft’ prepared by
PCO before aBill isintroduced.

In September 2007, the New Zealand Police broke new ground in public consultation by
launching a drafting wiki (http://www.policeact.govt.nz /wiki). A wiki isawebsite that
allows visitors to add, remove, and edit content. The Policing Act wiki gave to members of
the public the ability to contribute their ideas as to how the law relating to policing ought to
be reformed by directly editing an on-line version of a proposed new Poalicing Act. This
novel approach to consultation generated international mediainterest at the time, and the
organisers described the response that was received to it as “ overwhelming”.

| should emphasise that the Policing Act wiki was not an initiative of the Parliamentary
Counsel Office. | mention it only because it did generate such intense interest, and because |
anticipate that the concept of using awiki as ameans of public consultation at the pre-
introduction stage could arise again in future.

Wikis have been described as more of a social revolution than atechnical revolution, and
their use as ameans of internal information sharing is aready beginning to be embraced by a
number of major law firms.® We now live in what many are calling the “information age” and
it isinevitable that the attitudes and expectations of an increasingly computer-literate public
will lead to many different styles of consultation using theinternet. Itisentirely possible that
we will see more widespread use of wiki-style technology by politicians, departments, and

¢ eg. Allen & Overy (last accessed at http://www.iwr.co.uk/information-world-

review/features/2168470/ blog-standard-approach); Linklaters (last accessed at
http://www.thel awyer.com/cgi-bin/item.cgi7id= 127569& d=11& h=24& f=23).




lobby groups, in the legidative drafting arena.”

There can be no doubt that the Policing Act wiki was a modern and innovative means of
eliciting the views of the public on an item of draft legislation. However, the use of wiki-
style technology to consult the public about the wording of draft legislation doesraise a
number of difficult issuesfor legislative counsel. Some of those issues include—

@ ablurring of the important line between policy and drafting—a distinction
that isimportant to legislative counsel, but unlikely to be appreciated by
many members of the public;

(b) arisk that the practice may reinforce an approach whereby policy refinement
takes place only after there is a draft legidlative text on which to comment;

(© the possibility of losing useful contributions that are overwritten by alater
user who takes a different point of view; and

(d) the potential for extensive public debate about the wording of legidation to
create “ sacred phrases’ that then become difficult to alter even if the
proposed wording is not ideal.

I will not need to convince this audience that drafting legislation is a task that demands
specialist skills. | can reassure you that the Policing Act wiki was not intended to replace
drafting by parliamentary counsel!

The Policing Bill that was subsequently introduced into Parliament was drafted, in the usual
manner, by ateam of parliamentary counsel from the Parliamentary Counsel Office. The
parliamentary counsel involved did not refer to the wiki site (which, by its very nature,
changes from hour to hour) during the course of their drafting. The introduction Bill
ultimately bore only a passing resemblance to the wiki Act.

Accessibility at the select committee stage

In addition to being made available in hard copy, all Bills are published on the legidlation
website overnight on the date that they are introduced. The introduction copy of every Bill
includes, at the front, an explanatory note that is designed to explain the policy behind the
Bill, and the content of the Bill, in lay terms. The instructing department provides text to
explain the general policy of the Bill, and parliamentary counsel writes a*“ clause by clause’
analysis setting out the effect of each provision in the Bill.

On the legislation website, users can search for a particular Bill, or browse through lists of
Bills to find what they are looking for. Having found a Bill, users can choose to view other
versions of that Bill, and can click on alink to alist of al Billsin relation to which public

" Another recent example of atype of wiki being used to inform legislative drafting is US Senator
Dick Durbin's site entitled “ Legidlation 2.0: Getting our discussion underway” (last accessed at
http://openleft.com/showDiary.do;jsessionid=E674D13460DB3712296D603CF8DA62C57diaryld
= 363). The Senator seeks on-line participation before drafting legislation relating to broadband
access. He says: “I think thisis a unique experiment in transparent Government and an
opportunity to demonstrate the democratic power of the internet. If we're successful, it could
become amodel for the way legidation on health care, foreign policy, and education is drafted in
the future.”
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In 2008, the Select Committee Office ran apilot project that provided website users with an
option to make an online submission to some select committees. An analysis of the
submissions received by those committees during the pilot showed that avery high
percentage of submissions were made viathe website.

Users were given an option to upload a document that they had prepared, or to smply
complete awebform. A significant number of people chose to complete the webform, rather
than prepare a separate document. It seems reasonable to speculate that at least some of the
submitters who completed a webform may not have gone to the effort of preparing and
posting a hard-copy submission if that were the only option open to them.

It isintended to roll out the on-line submission system to all select committeesin the middle
of 2009. Thisinnovation, coupled with the easy access to introduction copies of Bills on the
legislation website, undoubtedly makes it easier for the public to find out about, and comment
on, the laws that Parliament® is proposing before they are enacted.

After receiving public submissions, the select committee discusses what changes (if any)
they might recommend be made to the Bill and asks parliamentary counsel to prepare a
revised version of the Bill that shows those changes using revision-tracking mark-up. After
the proposed changes have been voted on by the committee, it formally reports back to the
House by presenting a reprinted version that indicates the recommended changes. It isnot
unusual for acommittee to recommend numerous changes as a result of the submissions that
it has heard.

The revision tracking mark-up that is used in the reported back version indicates whether the
committee agreed to each change unanimously, or by majority only. The key below
illustrates the mark-up that is used in the hard copy reprinted version of a Bill that is reported
back from a select committee:

Key to symbols used in reprinted bill

As reported from a select committee

text inserted bv a majority

text inserted unanimously

The screenshot below shows arevision tracked clause as it appears on the legislation website.
The caption that indicates whether a change is recommended unanimously or by majority
appears when the user hovers the cursor over inserted or struckout text.

8 |.e the New Zedand Parliament.
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The select committee’s report will also contain a commentary section at the front, in which
the committee discusses the issuesit considered and explains its recommended changes. That
commentary will usually contain a separate report from the minority of the committee, if the
reprinted Bill recommends changes that were not agreed to unanimously.

The reported back version is published in hard copy and placed on the legislation website on
the date on which the committee tables its report in the House. Members of the public can
then download a PDF version of the reported back Bill, or view it in HTML format on the
website.

At the second reading, Members’ debate the main principles of the Bill, and any changes
recommended by the select committeein itsreport. Changes that are supported by every
committee member are automatically included in the Bill if the second reading is agreed.
Changes that were not recommended unanimously are subject to asingle vote at the end of
the second reading debate. Assuming the second reading is agreed, the Bill then proceeds to
be considered by a Committee of the whole House.

Accessibility at the Committee of the Whole House Stage

Thereis no time limit on the Committee of the whole House debates and controversial Bills
may be debated over several days before avoteiscalled. It might seem that, by this stage, all
opportunities for amember of the public to influence the legidation have passed. However,
any Member of Parliament can participate when a Committee of the Whole House debates a

®  |.e. Members of the New Zealand House of Representatives.



Bill, and can propose changes to that Bill. Therefore the key to seeking a change at this stage
isto identify the right Member, or political party, and to lobby them in an effective manner.

Changes to aBill at the Committee of the Whole House stage are proposed in 2 ways:

e by preparing, in advance, a supplementary order paper (SOP) describing the
desired changes in narrative form; or

e by lodging a‘table amendment’ during the debate.

Supplementary Order Papers are published on the legislation website, but table amendments,
which are less formal documents, are not. Parliamentary counsel draft SOPs that are
supported by the Government, whereas a member of the Office of the Clerk drafts SOPs on
behalf of opposition Members.

Supplementary Order Papers are found on the New Zealand legidlation website on the same
page that lists the different published versions of aBill:
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Reviewing the information that can be gleaned from the select committee’ s reported back
version could be a useful tool when seeking to identify a Member of Parliament who may be
willing to propose a particular change. The commentary at the front of the reported back
version will indicate which political parties did not agree to the changes that were
recommended only by a mgjority of the select committee.

The movein New Zealand from a‘first past the post’ electoral system to a proportional
representation system has resulted in recent New Zealand governments being formed by
coalitions of different parties. This phenomenon can also be seen as enhancing the
opportunities for amember of the public to successfully lobby for change at the Committee of



the Whole House stage of the legidative process. It isnot unheard of for parliamentary
counsel to be asked to draft a Government SOP that makes reasonably significant changesto
aBill asaresult of demands from a minor coalition party in exchange for its support.

All of the changes proposed by members at the Committee of the Whole House stage are
voted on. When the final form of the Bill is established, in most cases, it will again be
reprinted showing the changes that have been agreed. That reprinted version of the Bill,
complete with revision-tracking mark-up, will again be published in hard copy and on the
legislation website.

Conclusions

The ability of individual members of the public to seek to influence the shape of the law by
making submissions at the select committee stage, or by lobbying Members of Parliament, is
not new in New Zealand. However, internet accessto legislation at various stages of the
legislative process provides a new mechanism for increasing public awareness of that process.
It also has significant potential to make it much easier for people to participate in the process.

The use of internet technology is fast becoming a major part of people' slives. The World
Internet Project New Zealand™® found that 78 per cent of New Zealanders use the Internet,
indicating that thisis a medium that reaches a majority of the New Zealand population.
Those that do not use the Internet tend to be older people, which suggests that this percentage
will only increase over time. Internet access removes barriers (for example, geographic,
physical, and economic barriers) that may otherwise prevent people from seeking to take part
in the legislative process.

If we embrace, or even just accept, the notion that the law belongs to the people that are
governed by it, then any initiative that enhances opportunities for the public to have their say
about a proposed law beforeit is enacted must be a good thing. | am happy to say that the
legislation website that forms part of our new LENZ system does just that.

10| ast accessed at www.wipnz.aut.zc.nz.




APPENDIX— OVERVIEW OF THE NEW ZEALAND LEGISLATIVE
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